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DIGITAL SME Response regarding European Commission's Public
Consultation 'Building the European data economy'

ABOUT YOU

Please, set a type of your contribution to ‘can be published with my personal information’ and
note that you are replying on behalf of a business/organization.

* M)«' contribution (Note that, whatever option chosen, your answers may be SUD]EC‘ttO a request for DUD”C access to documents under Regulation
(EC) N*1049/2001):

® can be published with my personal information (| consent to the publication of all information in my contribution in whole or in part including my name
or my organisation's name, and | declare that nothing within my response is unlawful or would infringe the rights of any third party in a manner that would
prevent publication.)

) can be published provided that | remain anonymous (| consent to the publication of any information in my contribution in whole or in part (which may
include quotes or opinions | express) provided that it is done anonymously. | declare that nothing within my response is unlawful or would infringe the
rights of any third party in a manner that would prevent the publication.)

* You are replying as:

) an individual in your personal capacity
) as a self-employed individual

® on behalf of a business/ organisation

* First Name

A

* Last Name

| /

Then, fill in your personal information and provide your business/organization information that is
required.

1. Localisation of data for storage and/or processing purposes

Answer the following questions (1-4) based on your organization experience.

For the remaining three questions in this section, see below.

For your opinion on data localization restrictions within the EU, chose ‘I don’t know”’.

For the grounds justifying removal of restrictions with the EU, chose ‘Public security and Law
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enforcement needs’.
For the appropriate action on the EU level to address the restrictions, chose ‘Increasing the
transparency of restrictions’.

In your opinion, should data localisation restrictions be removed within the EU?

) Yes
2 No
w0 | don't know

In your opinion, what grounds would justify keeping data localisation restrictions within the EU?

[#| Public security

¥ Law enforcement needs

[ Public policy (such as immediate availability of data for supervisory authorities)

[ Public health (please note that patient data may already be covered by a free movement provision under the General Data Protection Regulation)
[ Other

What kind of action at EU level do you consider appropriate to address the restrictions?

] The EU should not address the issue

[ A legislative instrument

[ Guidance on data storage / processing within the EU
[#| Increasing the transparency of restrictions

[ Other

1 I don't know

2. Access to and re-use of non-personal data

2.1. Accessing data

You should fill in questions 1-5 based on your experience.

For a question whether current competition law and its enforcement mechanisms sufficiently
address potentially anti-competitive behaviour of companies holding or using data, you should
chose ‘To a minor extent’.

As for the explanation, please mention: ‘There are not enough competition rules that would ensure
an equal access to the data for ALL market participants’.

The last question — based on your organisation’s experience.
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Does current competition law and its enforcement mechanisms sufficiently address potentially anti-competitive behaviour of companies helding or using data?

To = great extent

To some extent

To & minor extent
® No

I don't know

Please explain

1000 character(s) maximum (887 characters left)
There are not enough competition rules that would ensure an equal access to the data for ALL market
participants.

Have you entered contracts in which certain data was defined as a trade secret?
Yes
No

2.2. Holding and supplying data

This section is addressed mostly to businesses that held nen-persenal or anony mised data not subject to significant data precessing ("raw™ data), in
particular data collected by sensors embedded in machines, toecls and/er devices and whoe are in a position to share them. The aim is to get more
infermation about data licensing practices.

2.2. Holding and supplving data

As for the first question ‘Do you believe existing EU legislation sufficiently protects investments
made into data collection by sensors embedded in machines, tools and/or devices?’, you shall
answer ‘No’.

Other questions are up to your experience.

@ Secure | https://ec.europa.eu/eusurvey/runner/European-Data-Economy-Consultation#

All public surveys

2.2, Holding and supplying data

This section is addressed mostly to businesses that hold non-personal or ancnymised data not subject to significant data processing ("raw™ data), in
particular data collected by sensors embedded in machines, tools and/or devices and who are in a position to share them. The aim is to get more
informatien abeut data licensing practices.

Do you believe existing EU legislation sufficiently protects investments made into data collection by sensors embedded in machines, tools and/or devices?
es
® Mo
COnly in some scenarnos

| don't know

2.3. Possible solutions

You should agree to a great extent with all the statements in a part 2.3.1. ‘2.3.1. General objectives
for a future EU framework for data access’.
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2.3.1. General objectives for a future EU framework for data access

To what extent do you agree with the following statements (1=not at all,2=to a minor extent, 3=neutral/l don't know, 4=to some extent, 5=to a great
extent):

Trading of non-personal machine-generated data should be enabled
to a greater extent than it is today.

The sharing of non-personal machine-generated data should be
facilitated and incentivised.

Investments made into data collection capabilities and data assets
should be protected. 0 0|0 |0 | @

Sensitive business and confidential data should always be
safeguarded.

Lock-in effects in the data market should be minimised, especially
for SMEs and start-ups. Q| Qe |e | v | @

2.3.2. Access for public sector bodies and scientific research should be answered based
on your opinion.

Please, answer based on your personal opinion/experience.

2.3.3. Access for other commercial entities.

You shouldhgreewi t h a Mbradutewmedbdcoméavailable for re-use if the
Commission would issue guidance on how access, use and re-use of data should be addressed in
contracts (data usage licences) — based on existing legislation (in particular the Trade Secrets
Protection Directive, copyright legislation and the Database Directive)’.

And explanation should be the following: ‘This guide would limit legal uncertainties: SMEs would
have a clear framework on how they should deal (and how they should be treated by other players)
in the contracts regarding an access and use of data. Therefore, there would be less additional
burden and SMEs would not have to engage in specialized debates regarding data usage licences,
thus it would increase the acceptance of data usage by third parties’.

As for the impacts on competition and innovation that you expect from the solution described in the
previous question, you shall write the following: The easier and more comprehensive availability of
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data enables the development of new data-driven business models. Small and medium-sized
enterprises would thus be able to carry out a financially calculable activity with large amounts of
data which would otherwise only be possible for large, self-collecting companies. This prevents
creation of dominant players and strengthens competition, while at the same time encouraging
innovation and facilitating the fulfillment of the tasks of the public sector.

233 Access for other commercial entities

The following questiens ask for an assessment of a number of potential measures that might help to make mere data held by cne commercial entity
available for re-use by ancther commercial entity.

Would you agree with the fellowing statement: Mere data would beceme available for re-use if the Commission would issue guidance on how access, use and
re-use of data should be addressed in contracts (data usage licences) — based on existing legislation (in particular the Trade Secrets Protection Directive,
copyright legislation and the Database Directive)?

i Yes
0 Sometimes
i Mo

2 | don't know

Please explain.

1000 character(z) maximum (588 characters leff)

Thiz guide would limit legal uncenainties: SMEs would have a clear frameweork on how they should deal (and
how they should be treated by other players) in the contracts regarding an acoess and use of data. Thersfore,
there would be less additional burden and SMEs would not have to engage in specialized debates regarding
dats usage licences, thus it would increase the acceptance of data usage by third parties’ 2

WWhat impacts (if any, including economic) on competition and innowvation would you expect from the solution described in the previous question?

1000 character(z) maximum (435 characters leff)

The easier and more comprehensive availability of data enables the development of new data-driven
business models. Small and medium-sized enterprises would thus be able to camy out a financislly calculable
activity with large amounts of data which would otherwise only be possible for large, self-collecting
companies. This prevents creation of dominant players and strengthens competition, while at the same time
encouraging innovation and facilitating the fulfillment of the tasks of the public sector. 2

You should chose ‘sometimes’ for your position on the statement ‘The optimal solution for making
data collected by sensors embedded in machines, tools and/or devices available for re-use is to leave
it entirely to the parties to decide (by contract) who should have the right to license the usage of
these data, how and to whom’.

Explanation: The principle of contractual freedom can be helpful by itself, but IT MUST be
accompanied by the rules of competition that allow access to data even for the weaker players. This
could be made possible by the adoption of contractual standard clauses that would serve as a guide
for fair contract design, and would ensure equal negotiating power for weak stakeholders and
consumers.

Therefore, clauses in B2B and B2C terms and conditions should state that one-sided non-personal
data usage and exploitation shall be declared as ineffective, and should be prohibited.

Impacts on competition and innovation that you expect from the solution described in the
previously should be as following: ‘There is a risk that weaker actors will be disadvantaged in
contract negotiation. A free market is innovative and prosperous but it requires cartel and

European DIGITAL SME Alliance a.is.b.l. VAT: BE0899786252,

Rue du Commerce 123, 1000 Brussels (BELGIUM) EU Transparency Register 920867915729-68
Tel +32 2 8955720, Fax: +32 2 8930268 www.digitalsme.eu, office@digitalsme.eu
Member of:

UNION EUROPEENNE DE L’ARTISANAT ET DES PETITES ET MOYENNES ENTREPRISES
“ ne A ~+ EUROPAISCHE UNION DES HANDWERKS UND DER KLEIN- UND MITTELBETRIEBE 5
\e) !_'_‘ . EUROPEAN ASSOCIATON OF CRAFT, SMALL AND MEDIUM-SIZED ENTERPRISES

UNIONE EUROPEA DELL’ ARTIGIANATO E DELLE PICCOLE E MEDIE IMPRESE S


http://www.digitalsme.eu/
mailto:office@digitalsme.eu

European

DIGITAL SME

Alliance

competition barriers to be provisioned.’

Would you agree with the following statement: The optimal solution for making data collected by sensors embedded in machines, tools and/or devices
available for re-use is to leave it entirely to the parties to decide (by contract) who should have the right to license the usage of these data, how and
to whom.

0 Yes
® Sometimes
) No
| don't know

Please explain.

1000 character(s) maximum (435 characters lefi)

The principle of contractual freedom can be helpful by itself, but IT MUST be accompanied by the rules of
competition that allow access to data even for the weaker players. This could be made possible by the
adoption of contractual standard clauses that would serve as a guide for fair contract design, and would
ensure equal negotiating power for weak stakeholders and consumers.

Therefore, clauses in B2B and B2C terms and conditions should state that one-sided non-personal data usage
and exploitation shall be declared as ineffective, and should be prohibited. ’

What impacts (if any, including economic) on competition and innovation would you expect from the solution described in the previous guestion?

1000 character(s) maximum (809 characters lefi)
There is a risk that weaker actors will be disadvantaged in contract negotiation. A free market is innovative
and prosperous but it requires cartel and competition barriers to be provisioned.

A

You should agree with a statement that more data would become available for re-use if more data
holders used Application Programming Interfaces (APIs) to facilitate access to the data they hold,
and these APIs were designed and documented in a way easy to use by third party application
developers.

Explanation should be as following: All legal regulations that force re-use of data are ineffective in
practice if the corresponding interfaces that allow to actually access data are not available. Open
Documented interfaces would create incentives for third parties to participate in the data market.
Chose all three ways to achieve it.

And leave the following comment explaining the impacts: If more data owners were to use the
APIs, positive effects on competition and innovation would be expected.
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Would you agree with the following statement: More data would become available for re-use if more data holders used Application Programming
Interfaces (APIs) to facilitate access to the data they hold, and these APIs were designed and documented in a way easy to use by third party
application developers.

® Yes
) Sometimes
) No

) | don't know

Please explain.

1000 character(s) maximum (735 characters left)

All legal regulations that force re-use of data are ineffective in practice if the corresponding interfaces that
allow to actually access data are not available. Open Documented interfaces would create incentives for third
parties to participate in the data market. b

What would be the best way to achieve this?

[ Prometing knowledge about the benefits of using APls

| Providing technical guidance on how to design developerfriendly APls

| Introducing API labelling systems (to measure e.g. documentation, developer availability, access licence costs, etc. of existing APIs)
| Other

What impacts (if any, including economic) on competition and innovation would you expect from the solution described in the previous question?

1000 character(s) maximum (893 characters left)
|If more data owners were to use the APls, positive effects on competition and innovation would be expected. /|

You should agree with a statement: ‘More data would become available for re-use if legislation
would define a set of (cross-sector or sector-specific) non-mandatory contract rules for B2B
contracts, possibly coupled with an unfairness control in B2B contractual relationships) for
allocating rights to access, use and re-use data collected by sensors embedded in machines, tools
and/or devices were defined.’

Provide an explanation: The principle of contractual freedom can be helpful by itself, but IT MUST
be accompanied by the rules of competition that allow access to data even for the weaker players.
This could be made possible by the adoption of contractual standard clauses that would serve as a
guide for fair contract design, and would ensure equal negotiating power for weak stakeholders and
consumers.

Therefore, clauses in B2B and B2C terms and conditions should state that one-sided non-personal
data usage and exploitation shall be declared as ineffective, and should be prohibited.

And comment on impacts: Particularly great effects on competition would be expected. As a rule, it
is rather young or small companies that are in weaker negotiating positions, and are in need of
additional rules strengthening their positions. At the same time, strengthening them with regard to
the access to big data is also a great promotion of innovations.
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Would you agree with the following statement: More data would become available for re-use if legislation would define a set of (cross-sector or sector-
specific) non-mandatory contract rules for B2B coniracts. possibly coupled with an unfairness control in B2B contractual relationships) for allocating
rights to access, use and re-use data collected by sensors embedded in machines, tools and/or devices were defined.

® Yes
' Sometimes
O No

O | don't know

Please explain.

1000 character(s) maximum (435 characters left)

The principle of contractual freedom can be helpful by itself, but IT MUST be accompanied by the rules of
competition that allow access to data even for the weaker players. This could be made possible by the
adoption of contractual standard clauses that would serve as a guide for fair contract design, and would
ensure equal negotiating power for weak stakeholders and consumers.

Therefore, clauses in B2B and B2C terms and conditions should state that one-sided non-personal data usage
and exploitation shall be declared as ineffective, and should be prohibited. b

What impacts (if any, including economic) on competition and innovation would you expect from the solution described in the previous guestion?

1000 character(s) maximum (665 characters left)

Particularly great effects on competition would be expected. As a rule, it is rather young or small companies
that are in weaker negotiating positions, and are in need of additional rules strengthening their positions. At the
same time, strengthening them with regard to the access to big data is also a great promotion of innovations.|2

You should agree with a statement: More data would become available for re-use if a set of
recommended standard contract terms were to be drafted in close collaboration with stakeholders.
Provide an explanation: The above mentioned standard contract terms must be as relevant to a real
practice as possible. Therefore, cooperation with representatives of SMEs (and other stakeholders)
is crucial in order to make contracts useful and close to the real practice.

Provide the following answer about the impacts: The close, early and equivalent integration of all
stakeholders supports all the above mentioned objectives. Therefore, further positive effects on
competition and innovation performance could be expected from such an integration.
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Would you agree with the following statement: More data would become available for re-use if a set of recommended standard contract terms were 1o
be drafted in close collaboration with stakeholders.

® Yes
) Sometimes
O No
O | don't know

Please explain.

1000 character(s) maximum (751 characters left)
The above mentioned standard contract terms must be as relevant to a real practice as possible. Therefore,
cooperation with representatives of SMEs (and other stakeholders) is crucial in order to make contracts useful

and close to the real practice. b

What impacts (if any, including economic) on competition and innovation would you expect from the solution described in the previous question?

1000 character(s) maximum (770 characters left)

The close, early and equivalent integration of all stakeholders supports all the above mentioned objectives.
Therefore, further positive effects on competition and innovation performance Md from such an
integration. b

For a question ‘More data would become available for re-use if a company holding data which it
protects through technical means against illicit misappropriation had civil law remedies against such
misappropriation (e.g. the right to seek injunctions, market exclusion, or to claim damages)’ you
should answer ‘YES’

Would you agree with the following statement: More data would become available for re-use if a company holding data which it protects through
technical means against illicit misappropriation had civil law remedies against such misappropriation (e.g. the right to seek injunctions, market
exclusion, or to claim damages).

® Yes
) Sometimes
) No

0 | don't know

Please explain.

1000 character{s) maximum (1000 characters left)

]

For the question ‘Would you agree with the following statement: More data collected by sensors
embedded in machines, tools and/or devices would become available for re-use if both the owner or
user of the machine, tool or device and the manufacturer share the right to license the use of such
data.” An answer is YES.

Explanation: Once several different actors are present in a market and have the possibility to make
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data available, the chances of data availability increase accordingly.
Impacts: The existence of multiple providers of the same data would increase competition. In
addition, such constellations help to prevent dominant positions of data-collecting companies.
‘Would you agree with the following statement: More data collected by sensors embedded in machines, tools and/or devices would become available for re-
use if both the owner or user of the machine, tool or device and the manufacturer share the right to license the use of such data.
® Yes
! Somstimes
) Mo

)} | don't know

Please explain.

1000 characterz) maximum {1000 characters left)

Once several different actors are present in & market and hawve the possibility to make data available, the p:

What impacts (if any, including ecenomic) en competition and innov aticn would you expect from the solution described in the previous question?

1000 charactenzs) maximum (822 characters left)
The existence of multiple providers of the same data would increase competition. In addition, such
constellations help to prevent dominant positions of data-collecting companies, y

You should NOT AGREE with a statement ‘More data would become available for re-use if the
companies active in the production and market commercialisation of sensor-equipped machines,
tools or devices were awarded an exclusive right to license the use of the data collected by the
sensors embedded in such machines, tools and/or devices (a sort of sui generis intellectual property
right).’

Explanation: Having one company controlling all the data in the market, gives dominant position to
such a company, therefore, competition in the market is limited, and access to the data might be not
possible, especially for smaller market participants.

Expected impacts: If the same company is both manufacturer of the machines and the only keeper
of data generated by these machines, dominant market positions can be created.
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Would you agree with the following statement. More data would become available for re-use if the companies active in the preduction and market
coemmercialis ation of sensor-equipped machines, tocls or devices were awarded an exclusive right to license the use of the data collected by the sensors
embedded in such machines, tools and/or devices (a sort of sui generis intellectual property right).

) Yes
) Sometimes
® Mo

J | don't know

Please explain.

1000 charactenz) maximum [T60 characters left)

Having one company controling all the dats in the market, gives dominant position to such s company,
therefore, compettion in the market is limited, and sccess to the data might be not possible, especially for
smaller market paricipants. P

What impacts (if any, including ecenemic) on competition and innovation would you expect from the solution described in the previous question?

1000 charactenz) maximum (845 chaacters leff)

If the same company is both manufacturer of the machines and the only keeper of data generated by these
machines, dominant market positions can be created. A

You should NOT AGREE with the following statement: More data would become available for re-
use if the persons or entities that operate sensor-equipped machines, tools or devices at their own
economic risk ("data producer") were awarded an exclusive right to license the use of the data
collected by these machines, tools or devices (a sort of sui generis intellectual property right), as a
result of the data producer's operation, to any party it wishes (subject to legitimate data usage
exceptions for e.g. manufacturers of the machines, tools or devices).’

Explanation: If the same company is both: an operator of sensor-equipped machines and the only
provider of data, a dominant position for such a company would be created.

Impact: If data becomes non-accessible or difficult to access due to dominant market control of one
company, other businesses would not be able to develop their machines effectively. This would
create very negative impetus to innovation.

To the last two questions remaining in this section you shall agree to a large extent.
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Would you agree with the following statement: More data would become available for re-use if the persons or entties that operate sensor-equipped machines,
tools or devices at their own economic risk (“data producer”™) were awarded an exclusive right to license the use of the data collected by these machines,
tools or devices (a sort of sui generis intellectual property right), as a result of the data producer's eperation, to any party it wishes (subject to legitimate
data usage exceptions for e.g. manufacturers of the machines, tools or devices).

1 Yes
) Sometimes
= Mo

) | don't know

Please explain.

1000 charactenz) maximum (844 characterz left)

If the same company is both: an operator of sensor-equipped machines and the only provider of dats, &
dominant position for such & company would be created. A

VWhat impacts (if any, including ecenemic) on competition and innov ation would you expect from the solution described in the previous question?

1000 charactens) maximum (771 characters left)

If data becomes non-accessible or difficult to access due to dominant market sontrol of one company, other

businesses would not be able to develop their machines effectively. This would create very negative impetus
to innovation.

o

3. Liabilit

Please, answer this part based on your experience.

4. Portability of non-personal data, interoperability and standards

4.1. Portability of non-personal data.

Answer I don’t know to the questions whether you are using or have you used services which
allow you to port or retrieve non-personal data that you had previously provided?

Chose first four answer options when chosing advantages that portability of non-personal data
would bring to your business.
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4. Portability of non-personal data, interoperability and standards

4.1. Portability of non-personal data

This section is directed towards all respendents, including consumers, crganisations and businesses. The objective of this section is to explore business
situaticns where pertability of non-perscenal data can unleck oppertunities andfor eliminate blockages in the data econemy, as well as the effects of such
conditions on all the concerned actors.

Are you using or have you used services which allow you te port or retrieve non-personal data that you had previeusly provided?
) Yes
0 Mo

® | don't know

What advantages does/would pertability of non-personal data bring to youw'your business?

Build value deriving from these data
Trade data on dats trading platforms

Give access to third parties to the data

b T TR YR %

Switch easily service provider without losing these data

Other

The following three questions answer based on your experience.

Answer YES to the question ‘Do you see a specific need for businesses to receive non-personal data
in a machine-readable format, as well as the right to licence the use of such data to any third party
(i.e. the right of data portability under article 20 GDPR extended to any user and to non-personal
data)?’

Data generated by sensor-equipped machines, tools and/or devices should be covered by a
portability right.

All businesses should be the beneficiaries of a portability right.

Do you see a specific need for businesses to receive nen-personal data in a machine-readable format, as well as the right te licence the use of such data to
any third party (i.e. the right of data portability under article 20 GDPR extended to any user and to non-personal data)?
® ez
) No

O | don't know

What types of data should be covered by a portability right, in your view?

) Mon-personal data submitted to cloud service providers
) Mon-personal data submitted to online platforms
® Data generated by sensorequipped machines, tools andfor devices

0 Other

What types of entities should be the beneficiaries of such a portability right?

@ All busineszas
) Only SMEs

o Other

Answer the following questions based on your own experience/opinion.
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4.2. Interoperability and standards

Answer first three questions based on your experience.
The last 4 questions should be answered as following:

C | 8 Secure | https://ec.europa.eu/eusurvey/runner/European-Data-Economy-Consultation#

All public surveys

Privacy, data protection compliance & Security
Cloud management
Sernice Lavel Agreemeant

Other

What do you consider as a priority for facilitating access te data and to improve its technical and semantic discoverability and interoperability 7

# Common metadata schemes (including diferentiated access, data provenance, quality)
# Data catalogues

# Use of controlled (multiingusl) vocabularies

# Common identifiers

Other

What technical instruments should be used for prometing/implementing y our pricrities suggested in the previous question?

# Definition of new standards
# Improvement of existing standards

# Recommendations

What legal instruments should be used for promoting/implementing your priorities suggested in the same question?

# EU regulation
Guidelinas
Support actions

Other

Do you see the need for the definition of a reference architecture recommending a standardised high-level framework identifying interoperability interfaces
and specific technical standards for facilitating seamless exchanges acress data platforms?

® Yes
Mo
THANK YOU!
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